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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

Land Division
Honolulu, Hawaii 96813

September 14, 2018

Board of Land and Natural Resources LOD No. S-27,947
State of Hawaii PSF No. 17MD-130
Honolulu, Hawaii Maui

Rescind Prior Board Action of March 28, 2003, Item D-9, Consent to Assign
Perpetual, Non-exclusive Access and Utility Easement [L.O.D. No. S-27947],
from Ronald R. & Miriam M Jacintho, as Assignor, to First City Corp., Assignee;
Tax Map Key No: (2) 2-1-006: Por. 077;

After-the-Fact Consent to Assignment of Grant of Non-Exclusive Easement under
Land Office Deed No. S-27,947, from Ronald R. Jacintho and Miriam M.
Jacintho, Assignor, to 7505 Makena Road, LLC (“7505 Makena”), Assignee;
Amend Land Office Deed No. S-27,947 to allow the Easement to Run with the
Land and Inure to the Benefit of the Private Property Designated as Tax Map
Key: (2) 2-1-006:085;

Grant of a Tenn, Non-Exclusive Easement to 7505 Makena for Concrete and
Rock Planter Purposes; Issuance of Immediate Right-of-Entry Permit to 7505
Makena for Concrete and Rock Planter Purposes; Assess $700.00 in
Administrative Costs Against 7505 Makena for Staff Time in Resolving
Encroachment; Onau, Makawao, Makena, Maui; Tax Map Key No: (2) 2-1-006:
077 (por.)

APPLICANT:

7505 Makena Road, LLC, a Hawaii Limited Liability Company (“7505 Makena”)

LEGAL REFERENCE:

Sections 171-6, -13, and -55, Hawaii Revised Statutes (“HRS”), as amended.

LOCATION:

Portion of Government lands of Onau, situated at Makawao, Makena, Maui, identified by
Tax Map Key: (2) 2-1-006:077 (por.), as shown on the attached map labeled Exhibit 1.
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ZONING:

State Land Use Commission: Agricultural
County of Maui: Agriculture

AREA:

LOD No. S-27,947: 1,356 sq. ft., more or less
Encroachment on State lands: 602 sq. ft., more or less

TRUST LAND STATUS:

Section 5(b) lands of the Hawaii Admission Act

DHHL 3000 entitlement lands pursuant to the Hawaii State Constitution: NO

I. AFTER-THE-FACT CONSENT TO ASSIGNMENT OF LOP No. S-27,947

CHARACTER OF USE:

Right, privilege and authority to construct, reconstruct, use, operate, maintain and repair
easement for access and utility purposes.

TERM OF EASEMENT:

Perpetual.

AMOUNT PAID FOR EASEMENT:

The original grantee, Robert R. Jacintho and Miriam M. Jacintho (the “Jacinthos”) under
Grant ofNon-Exclusive Easement, Land Office Deed No. S-27,947 (“LOD No. 5-
27,947”), made a one-time, lump-sum payment of $1,400.00 for the easement in 1992.

CONSIDERATION:

According to public records, 7505 Makena acquired the parcel served by the subject
easement, TMK No. (2) 2-1-006:085 (Parcel 85) for $10.00 and other good and valuable
consideration by Warranty Deed dated June 24, 2003. No separate monetary
consideration was paid for the assignment of the easement rights covered by LOD No. 5-
27,947.
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II. ISSUANCE OF NEW TERM. NON-EXCLUSIVE EASEMENT (PSF No. 17MD-130)

CHARACTER OF USE:

Right, privilege and authority to construct, reconstruct, use, operate, maintain, repair,
replace and remove concrete and rock planters over, under and across State-owned land.

TERM OF EASEMENT:

Fifty (50) years, with a commencement date retroactive to June 24, 2003.

CONSIDERATION:

One-time payment to be determined by an independent appraisal, subject to review and
approval by the Chairperson.

APPLICANT’S REQUIREMENTS: Applicant shall be required to:

1) Pay for an appraisal to determine one-time payment;
2) Provide survey maps and descriptions according to State DAGS standards at

Applicant’s own cost;
3) Remove the metal swinging gate at the makai end of the driveway, including removal

of the support posts flush to grade; and
4) Pay $700.00 in administrative costs.

CHAPTER 343 ENVIRONMENTAL ASSESSMENT:

In accordance with Section 11-200-8, Hawaii Administrative Rules (“HAR”) and the
Exemption List for the Department of Land and Natural Resources approved by the
Environmental Council and dated June 5, 2015, the subject request is exempt from the
preparation of an environmental assessment pursuant to Exemption Class No. 1, Items 46
& 51 and Exemption Class No. 6, Item 9. See Exhibit 2.

DCCA VERIFICATION:

ASSIGNOR: Not applicable as they are natural persons, and are not required to register
with the Department of Commerce and Consumer Affairs.

ASSIGNEE:
Place of business registration confirmed: YES ..~ NO —

Registered business name confirmed: YES .)~ NO
Good standing confirmed: YES X NO
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REMARKS:

Assignment and Amendment of LOD No. S-27,947:

At its meeting of April 14, 1989, under agenda item F-6, the Board of Land and Natural
Resources (“Board”) approved the direct sale of a perpetual, non-exclusive easement for
access and utility purposes over the subject land to the Jacinthos. They were the owners
of TMK (2) 2-1-006:085 (“Parcel 85”), which borders State owned parcel, TMK (2) 2-1-
006:077. The easement is the only means of access to Makena Road, and without it,
Parcel 85 would be landlocked.

On November 4, 1992, the easement was granted to the Jacinthos under LOD No. 5-
27,947. As an older form grant of easement, LOD No. S-27,947 requires Board consent
prior to any assignment. Section 5 of the document provides as follows:

5. This easement or any rights granted herein shall not be sold, assigned,
conveyed, leased, mortgaged, or otherwise transferred or disposed of,
directly or by operation of law, exception with the prior written consent of
the Board.

At its meeting of March 28, 2003, under agenda item D-9, the Board approved the
assignment of LOD No. S-27,947 to First City Corp. See Exhibit 3 attached. However,
that transaction was never consummated. Instead, on June 24, 2003, the Jacinthos
conveyed Parcel 85 together with the easement to 7505 Makena, by Warranty Deed
recorded in the Bureau of Conveyances on June 24, 2003 as Document No. 2003-128 124.
The parties neglected to obtain Board consent for this particular assignment.

Staff is recommending that the Board consent after-the-fact to the assignment of LOD
No. S-27,947 to 7505 Makena and that the grant document be amended to state that the
easement will run with and be appurtenant to Parcel 85, provided that the easement
holder notifies the Department in writing of future assignments of the easement, and
assignees are notified of the insurance requirement in writing. This will eliminate the
need for Board action on future consents to assignment.

New 50-Year Term Easement for Concrete and Rock Planters (PSF No. 1 7MD- 130):

Staff understands that at the time 7505 Makena acquired Parcel 85 from the Jacinthos,
concrete and rock planters were already constructed on State land on both sides of the
easement corridor (and outside of the approved easement area) without Board approval.
See map attached as Exhibit 4. On July 17, 2017, counsel for 7505 Makena requested
the amendment of LOD No. S-27,947 to include the concrete and rock planters within the
area and permitted character of use of the easement. Staff responded that it did not
believe the inclusion of the planters as part of this perpetual easement was in the State’s
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best interests, and suggested that the planters be removed as an encroachment.

In response, counsel for 7505 Makena requested a separate 35-year term easement’ to
allow the encroaching planters to remain in place for that term. Staff has no objection to
this request. However, staff is recommending the assessment of $700.00 in
administrative costs for staff’s time in resolving the encroachment. Staff time is itemized
on Exhibit 5 attached. Although staff’s information is that 7505 Makena did not itself
construct the rock planters, 7505 Makena acquired private property that included
improvements encroaching onto State lands and desires to retain the benefit of such
improvements.

The concrete and rock planters have existed on the subject State land for at least 15 years
and their initial construction fit within the Department’s exemption list for minor
structures accessory to existing facilities. Such use has resulted in no known significant
impacts, whether immediate or cumulative, to the natural, environmental andlor cultural
resources in the area. As such, staff believes that documenting the encroachment caused
by the concrete and rock planters with an easement would involve negligible or no
expansion or change in use of the subject area beyond that previously existing, and
should therefore be exempt from the preparation of an environmental assessment.

Two separate requests for comments were sent out concerning 7505 Makena’s request.
The first request was disseminated to agencies listed below on October 18, 2017 with the
results indicated:

Agency Comment
SHPD No response by suspense date
Engineering No comments
DOFAW No comments
County of Maui — Planning See Exhibit 6
County of Maui — Public Works No comments
Office of Hawaiian Affairs No response by suspense date

The County of Maui (“County”) Planning Department recommended the following
conditions be imposed by the Board:

1) A small engineered drywell should be constructed at the base of the driveway
where it intersects Makena Road for the purpose of intercepting rainwater
runoff from the driveway. As an alternative, an engineered concrete drainage
way or swale could be installed so that runoff drains mauka of Makena Road.

1 That is, a 35-year term going forward. As discussed elsewhere in the submittal, staff is recommending a
50-year term retroactive to June 24, 2003 to cover the approximately 15 years 7505 Makena has already
enjoyed the benefit of the rock planters on State land.
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2) The metal swinging gate at the makai edge of the driveway should be
removed; and

3) The applicant must clearly understand that there is a substantial State parcel
fronting its property that can be used for the public interest and public trust in
the friture, to include public parking for access to the Ahihi-Kinau protected
area, along Makena Road, fronting the applicant’s parcel.

On the first item raised by the County, although constructing a drywell or swale may be
desirable for drainage purposes, staff does not believe there is a strong basis for the Board
to impose such a requirement in light of the requested action (consent to the assignment
of an existing access and utility easement, and grant a new term easement for the rock
planters). It would have been more appropriate for the County to require construction of
a drywell or swale as a condition ofpermitting the driveway to initially connect to
Makena Road.

Regarding the second item, staff agrees that removal of the metal gate is appropriate
since the access easement is a non-exclusive easement. According to counsel for 7505
Makena, her client is agreeable to removing the gate, as well as the two posts that the
gate hangs from. Staff has included an Applicant Requirement above that 7505 Makena
remove the metal swinging gate, including removal of the support posts flush to grade.

On the third item, as explained above the rock planters were constructed by 7505
Makena’s predecessor-in-interest. 7505 Makena acquired the property on June 24, 2003
with the encroaching planters already in place. Staff believes that by seeking the term
easement for the planters, 7505 Makena recognizes that the State land fronting its private
property is public trust land and that 7505 Makena cannot treat the State land as an
extension of its private property. Furthermore, it would be unusual to incorporate an
acknowledgment such as the County recommends in a conveyance document.
Accordingly, staff believes that an acknowledgment or affirmation by 7505 Makena as to
the State’s rights in the State land is unnecessary.

The Maui District Land Office performed its own inspection on November 24, 2017 and
a copy of staff’s inspection report is attached as Exhibit 7 (without Exhibit A, which is a
copy of the County’s report (Exhibit 6)). The recommendation of the district office was
to require 7505 Makena to remove the rock planters. As discussed above, that was the
initial proposal in response to 7505 Makena’s application for an easement.

At Chairperson’s direction, a second request for comments was sent to DOFAW and the
Division of Aquatic Resources (“DAR”) on February 8, 2018. DOFAW responded with
a memorandum dated February 22, 2018 explaining that DOFAW’s primary concern is
with access to the Ahihi-Kinau Natural Area Reserve (“AKNAR”) and other lands to the
east of the subject State parcel, including La Perouse Bay and private properties.
DOFAW notes that Makena Road passes very near the shoreline near the easement
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location, and changing shoreline conditions could threaten Makena Road and the ability
of the public to access the AKNAR. If the rock planters, landscaping and lights are
allowed to remain in place through an easement, and it becomes necessary to relocate
Makena Road mauka in the future, the easement improvements may interfere with efforts
to move the road. Additionally, DOFAW states that the AKNAR contains protected
marine and shoreline resources that lie directly makai of easement area, and the concrete
driveway constructed in the easement corridor may create a direct conduit for runoff from
the property into the marine reserve. DOFAW echoes the County’s comments that a
drywell should be installed at the makai edge of the driveway to mitigate impacts to the
reserve. A copy of DOFAW’s comments is attached as Exhibit 8.

DAR’ s comments echo those of the County, and similarly suggest a drywell or swale
should be installed at the base of the driveway to prevent runoff into the ocean. A copy
of DAR’s comments is attached as Exhibit 9.

In response to the DOFAW and DAR comments, Land Division accepts the assertion of
DOFAW, DAR, and the County that a drywell, drainage swale or similar feature would
be beneficial to the environment in this area. However, Land Division clarifies that the
concrete driveway was lawfully constructed within the easement corridor after the
issuance of LOD No. S-27,947 on November 4, 1992 and has been in existence since at
least 2003. With respect to the existing easement, 7505 Makena is only seeking consent
to assignment of the easement after the fact. There is no basis in the easement grant to
condition the Board’s consent to the assignment on a requirement that 7505 Makena
construct a drainage feature. Such a condition might have been appropriate in the
Board’s decision to initially grant the easement in 1989, but not for an assignment. In
Land Division’s view, there is no nexus between the requested easement assignment and
a new requirement to construct a drainage feature. Furthermore, although the
construction of the rock planters outside of the easement area by 7505 Makena’s
predecessor-in-interest was unauthorized, none of the agency comments received to date
suggests that the planters cause or exacerbate runoff from the paved driveway.
Accordingly, staff sees no nexus between the existence of the rock planters and a
requirement for a drainage feature.

In response to DOFAW’s and DAR’s comments regarding drainage, 7505 Makena
explained that there is a box drain located on 7505 Makena’s private property at the top
or mauka end of the easement corridor. 7505 Makena provided a photograph of this
drain, a copy of which is attached as Exhibit 10. 7505 Makena states that this drain
prevents runoff from its private property (Parcel 85) from entering the easement area and
flowing into the nearshore waters.

In any event, staff discussed the DOFAW, DAR and County comments with counsel for
7505 Makena and suggested that language be included in the easement to address the
concerns of the agencies regarding the possibility of the rock planters causing an
impediment to a potential future relocation Makena Road and also in the event the land
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were to be incorporated into the AKNAR. Staff proposes that language substantially
similar to the following be included in the easement to provide for the removal of the
planters under certain circumstances:

In the event the County determines it necessary to relocate Makena Road
due to sea level rise andlor other changing shoreline conditions, the State
may elect to terminate the planter easement at any time prior to the end of
the 50 year term (i.e., prior to June 24, 2053) and require 7505 Makena (or
its successor-in-interest) to remove the rock planters at its own cost and
expense. The planter easement would be issued with a two-step trigger for
the grantee’s obligation to remove the rock planters. First, the grantee
would be notified of the appropriation of funds by the County to relocate
Makena Road, which would cause the grantee to commence its
preliminary preparations for removing the rock planters. Second, upon the
County’s execution of a contract with a contractor to complete the Makena
Road relocation, the grantee would have forty-five (45) days from the
receipt of notice from the County to complete its removal of the rock
planters. 7505 Makena may elect to have the removal of the rock planters
completed as a part of the County’s relocation of Makena Road, if 7505
Makena and the County can timely agree in writing to the sharing of costs
for such an undertaking. Additionally, in the event Tax Map Key: (2) 2-1-
006: 077 is in the future made a part of the Ahihi-Kinau Natural Area
Reserve with the necessary approvals of the Board of Land and Natural
Resources and the Natural Area Reserve Commission (“NARC”), and is
so set aside to NARC by Governor’s executive order, the State may elect
to terminate the planter easement at NARC ‘s request on 180 days’ notice
to grantee, regardless of whether or not Makena Road requires relocation.
Grantee would then be required to remove the planters at its cost prior to
the expiration of the 180 days. Finally, in the event that the State elects to
terminate the planter easement before the stated term under either of the
circumstances provided for above, the grantee at that time would be
refunded the pro rata portion of the fair market value consideration paid
for the planter easement.

In light of the fact that the planters have been in place for at least 15 years without
controversy, Land Division is recommending that the Board ratify the encroachment and
allow the planters to remain in place an additional 35 years (for a total of 50 years) as
requested by the applicant.

7505 Makena has not had a lease, permit, easement or other disposition of State lands
terminated within the last five years due to non-compliance with such terms and
conditions.
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RECOMMENDATION: That the Board:

A. Rescind prior Board action of March 28, 2003, under agenda item D-9.

B. Consent after-the-fact to the Assignment of Grant of Non-Exclusive Easement
under Land Office Deed No. S-27,947, from Robert R. Jacintho and Miriam M.
Jacintho, Assignor, to 7505 Makena Road, LLC, Assignee, subject to the
following:

1. The standard terms and conditions of the most current consent to
assignment form, as may be amended from time to time;

2. Review and approval by the Department of the Attorney General; and

3. Such other terms and conditions as may be prescribed by the Chairperson
to best serve the interests of the State.

C. Authorize the amendment of Grant of Non-Exclusive Easement, Land Office
Deed No. S-27,947, under the terms and conditions cited above, which are by this
reference incorporated herein and further subject to the following:

1. The standard terms and conditions of the most current amendment of
easement form, as may be amended from time to time; provided that
Section 5 of the LOD No. S-27,947 shall be amended to read substantially
as follows: “The easement shall run with the land and inure to the benefit
of the real property described as Tax Map Key No.: (2) 2-1-006:085,
providing that the Grantee shall be required to carry liability insurance
covering the easement area and comply with all other terms and conditions
as provided herein, and that the Grantee, or authorized representative of
the Grantee’s estate, shall notify the Grantor in writing when this easement
is sold, assigned, conveyed, or otherwise transferred, and Grantee shall
notify the Grantee’s successors or assigns of the insurance requirement in
writing, separate and apart from this easement document”;

2. Review and approval by the Department of the Attorney General; and

3. Such other terms and conditions as may be prescribed by the Chairperson
to best serve the interest of the State.

D. Declare that, after considering the potential effects of the proposed project as
provided by Chapter 343, HRS, and Chapter 11-200, HAR, this project will
probably have minimal or no significant effect on the environment and is
therefore exempt from the preparation of an environmental assessment.
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E. Authorize the subject requests to be applicable in the event of a change in the
ownership of the abutting parcel described as Tax Map Key: (2) 2-1-006:085,
provided the succeeding owner has not had a lease, permit, easement or other
disposition of State lands terminated within the last five (5) years due to non
compliance with such terms and conditions.

F. Subject to the Applicant fulfilling all of the Applicant requirements listed above,
authorize the issuance of a 50-year term, non-exclusive easement for concrete and
rock planter purposes retroactive to June 24, 2003, under the terms and conditions
cited above, which are by this reference incorporated herein and further subject to
the following:

1. The standard terms and conditions of the most current term easement
document form, as may be amended from time to time, except that the
easement shall provide for early termination under the specific
circumstances discussed above;

2. The easement shall run with the land and shall inure to the benefit of the
real property described as Tax Map Key: (2) 2-1-006:085, provided
however: (1) it is specifically understood and agreed that the easement
shall immediately cease to run with the land upon the expiration or other
termination or abandonment of the easement; and (2) if and when the
easement is sold, assigned, conveyed, or otherwise transferred, the
Grantee shall notify the Grantor of such transaction in writing, and shall
notify Grantee’s successors or assigns of the insurance requirement in
writing, separate and apart from the easement document;

3. Review and approval by the Department of the Attorney General; and

4. Such other terms and conditions as may be prescribed by the Chairperson
to best serve the interests of the State.

G. Authorize the Issuance of an Immediate Right-of-Entry Permit to 7505 Makena
Road, LLC over the subject land for concrete and rock planter purposes under the
terms and conditions cited above, which are by this reference incorporated herein
and further subject to the following:

1. The standard terms and conditions of the most current right-of-entry
permit form, as may be amended from time to time;

2. The right-of-entry permit shall be effective upon7SO5 Makena Road, LLC
providing to Land Division: (a) a duly countersigned copy of the right-of
entry permit, and (b) evidence of the liability insurance required
thereunder; and shall remain in effect until the grant of easement is
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executed; and

3. Such other terms and conditions as maybe prescribed by the Chairperson
to best serve the interests of the State.

H. Assess $700.00 in administrative costs against 7505 Makena Road, LLC pursuant
to Section 171-6, HRS.

R-. pectfully Submitted,

• - mE. Moore
Assistant Administrator

APPROVED FOR SUBMITTAL:

Suz~e D. Case, Chairperson
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September 14, 2018

EXEMPTION NOTIFICATION
Regarding the preparation of an environmental assessment pursuant to Chapter 343, HRS and
Chapter 11-200, HAR

Project Title: Grant of a Term, Non-Exclusive Easement to 7505 Makena for
Concrete and Rock Planter Purposes; Issuance of Immediate Right-
of-Entry Permit to 7505 Makena for Concrete and Rock Planter
Purposes.

Project Reference No.: PSF No. 17MD-130

Project Location; Onau, Makawao, Makena, Maui; Tax Map Key No: (2) 2-1-006: 077
(por.)

Project Description: Grant of Term Non-Exclusive Easement to 7505 Makena for Concrete
and Rock Planters; Issuance of Immediate Right-of-Entry Permit to
7505 Makena.

Chap. 343 Trigger(s): Use of State Land

Exemption Class No.: In accordance with Hawaii Administrative Rule Section 11-200-8 and
the Exemption List for the Department of Land and Natural Resources
approved by the Environmental Council and dated June 5, 2015, the
subject request is exempt from the preparation of an environmental
assessment pursuant to Exemption Class No. 1, that states
“Operations, repairs or maintenance of existing structures, facilities,
equipment, or topographical features, involving negligible or no
expansion or change of use beyond that previously existing” and Item
No. 46, that states “Creation or termination of easement, covenants, or
other rights in structures or land,” and Item No. 51, that states
“Permits, licenses, registrations, and rights-of-entry issued by the
Department that are routine in nature, involving negligible impacts
beyond that previously existing,” and Exemption Class No. 6, that
states “Construction or placement of minor structures accessory to
existing facilities”, and Item 9, that states “Construction of interior
roadways, driveways, parking areas, sidewalks, pathways, aisles,
curbs, gutters, and similar items on state lands.”

Exhibit 2
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Cumulative Impact of No further improvements to the easement area are anticipated.
Planned Successive
Actions in Same Place
Significant?

Actions may have No, the concrete and rock planters have existed on the subject lands
Significate Impact on for at least 15 years, and there have been no known significant
Particularly Sensitive impacts, whether immediate or cumulative, to the natural,
Environment? environmental andlor cultural resources in the area as a result.

Consulted Parties: The County of Maui’s Planning Department and Department of Public
Works, DLNR’s Division of Forestry and Wildlife (DOFAW),
Division of Aquatic Resources (DAR), Historic Preservation Division,
and Engineering Division, and the Office of Hawaiian Affairs were all
consulted regarding this project. While the County Planning
Department, DOFAW and DAR recommended certain measures be
taken as a condition of approval of the request, none of the consulted
parties opposed the proposed HRS Chapter 343 exemption.

Analysis: The concrete and rock planters have existed on the subject state lands
for at least 15 years and their initial construction fit within the
Department’s exemption list for minor structures accessory to existing
facilities. Such use has resulted in no known significant impacts,
whether immediate or cumulative, to the natural, environmental andlor
cultural resources in the area. As such, staff believes that
documenting the encroachment caused by the concrete and rock
planters with an easement would involve negligible or no expansion or
change in use of the subject area beyond that previously existing, and
should therefore be exempt from the preparation of an environmental
assessment.

Declaration: That the Board find this project will probably have minimal or no
significant effect on the environment and is presumed to be exempt
from the preparation of an environmental assessment.



STATE OF HAWAII. DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division

Honolulu, Hawaii 96813

March 28, 2003

Board ofLand and Natural Resources LOD 5-27947
State ofHawaii
Honolulu, Hawaii Maui

Consent to Assign Perpetual, Non-exclusive Access and Utility
Easement [L.O.D. No. S-27947], from Ronald R. & Miriam M. Jacintho, as Assignor, to

First City Corp., Assignee, Onau, Makawao, Maui,
Tax Map Key: (2) 2-1-006: Por. 077

PURPOSE OF REQUEST:

Consent to assignment ofperpetual and non-exclusive easement [L.O.D. No. 5-
27016] from Ronald R. and Miriam M. JAC~NTHO as Assignor, to First City
Corp., a Colorado corporation., whose business and mailing address is 7300 E.
Arapahoe Road, Englewood, Colorado 80112, as Assignee.

LEGAL REFERENCE:

Section 171-13, Hawaii Revised Statutes, as amended.

LOCATION AND AREA:

Portion of Government Land of Onau situate at Onau, (Makena), Makwao, Maui,
[see Exhibit A attached], identified as tax map key (2) 2-1-006: por. 077,
consisting of approximately 1,356 square feet or 0.031 acres, more or less.

LAND TiTLE STATUS:,

Subsection 5(b) land of the Hawaii Admission Act.
DHHL 30% entitlement: Yes No X

CHARACTER OF USE:,

Right, privilege, and authority to construct, maintain, and repair access and utility
easement.

Exhibit 3
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CONSIDERATION:

None.

REMARKS:

The assignor acquired Grant ofEasement [LOD S-27947] on November 4, 1992.
The subject access and utility easement serves the privately owned tax map key
(2) 2-1-006: 085. The Jacinthos are in the process of selling parcel 085 to First
City Corp. and will be closing escrow soon. Consequently, they are requesting
the Land Board’s consent to assign LOD No. S-27947 to First City Corp.

RECO’4MENDATION:

That the Board:

A. Consent to the assignment ofL.O.D. No. S-27947 from Ronald R. &
Miriam M. JACINTHO, assignor, to First City Corp., assignee, subject to
the following:

1. The standard terms and conditions of the most current consent to
assignment of easement form;

2. Review and approval by the Department of the Attorney General;
and

3. Such other terms and conditions as may be prescribed by the
Chairperson to best serve the interests of the State.

Respectfully submitted,

Louis H. Wada
Land Agent

.Chairperson
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SXE~TCH SHOWING
EXiSTING FEATURES TO EASEMENT LINE RELATIONSHIP FOR ACCESS &

UTILITY EASEMENT IN FAVOR OF TJLK.:(2)2-1-06:85

AKAMAI L4~ND SURVEYING, INC.
P.O. BOX 1748

MAKA WAG. MAW, HAWAII 98788

JOB NO.: 2091473

SCALE: 1” = 20’

T.M.K:(’2~.)2—1—O6:POR. OF 77

DATE:O1 JUL’09 SHEET 1 OF 1

Exhibi 4

/ /
S
/

I/2VIPE
(IV)

1~zq

(3

/
IN

I I CONCREIE
ROCK PLAA~1ER

ACCESS &
EASEMENT (24—Ft WIDE)

\ T.M.K(2)2—1 —06:77
AREA =0. 781 ACRE

—4

THIS WORK WAS DONE BY ME OR
UN R MY DIRECT SUPERVISION~~iLc~5~
SHEIWAN DUDLE~Y DEPONfE
LICENSED PROFESSIONAL LAND SURVEYOR
STATE OF HAWAII CERTIFICATE NO. 8960
EXPIRATION DATE: APRIL 30, 2010



DAVJD Y. ICE
GOVERNOR OF HAWAII

~

STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

LAND DIVISION

54 High Street, Room 101
Wailuku, Hawaii 96793

PHONE: (808) 984-8103
FAX: (808) 984-8111

SUZANNE IS. CASE
CHAIRPERSON

BOARD OF LARD AND NATURAL RESOURCES
COMMISSION ON WATER RESOURCE MANAGEMENT

January 29, 2018

PROJECT: Grant of Term, Non-Exclusive Easement to for Concrete and Rock Planter
Purposes (PSF No. I7MD-130)

TMKNo:

APPLICANT:

SUBJECT:

(2) 2-2-006:077 (por.)

7505 Makena Road, LLC

ITEMIZATION OF STAFF TIME TO RESOLVE ENCROACHMENT

Site Inspection:

Land Agent

NOTE: *Hourly rates include fringe benefits

Exhibi

Report Compilation:

District Land Agent 3 hours x $65.00/hr.* $195.00
Land Agent 6 hours x $45.00/hr.* $270.00

District Land Agent 1 hour x $65.00/hr.*
3.7 hours x $45 .00/hr.*

TOTAL: $696.50, or $700.00

$ 65.00
$166.50

5
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DAVID V. IGE
GOVERNOR OF HAWAN

i~~Li!
STATE OF HAWAII

DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DIVISION

POST OFFICE BOX 621
HONOUII.U. HAWAII 96809

SUZANNE D.CAISE
OIAIRPERSON

BOARD OF LAND AND NATURAL RESOURCES
COMMiSSION ON WATER RESOURCE

MANAGEMENT

DEPT. OF PLANNI G
COUNTY OF MAUI

OCT 23 2017
RECEIVED

October 18,2017

State Agencies:
DON
DHHL

_DLNR-Aquatic Resources
XDLNR-Forestty & Wildlife

..~DLNR-Historic Preservation
_DLNR-State Parks
_DLNR-Conservatjon and Coastal Lands
_DLNR-Water Resource Management
~DLNR - Engineering

LOD No. S-27,947
Author: LD/lm

County Agencies:
~ Planning
— Parks & Recreation
.X.. Public Works
— Water Department

i~u~cs /
FROM: Lydia Morikawa)~ecial Projects & Development Specialist
SUBJECT: Request for Comments re: Draft Board Submittal — Rescind Prior Board Action ofMarch 28,

2003, Item D.9; After-the-Fact Consent to Assignment ofLOD No. S-27,947; Amend LOD No. S
27,947 to Allow the Easement to Run with the Land; Grant of a Term, Non-Exclusive Easement;
Issuance of an Immediate Right-of-Entry and Assess $500.00 in Administrative Fees
Onau, Makawao, Makena, Maui; TMK No. (2) 2-1-006:077 (por.)
7505 Makena Road LLC

Transmitted for your review and comment is a copy of the above referenced request involving State lands.
We would appreciate your comments on this application. Please submit any comments by November 17, 2017. If
no response is received by this date, we will assume your agency has no comments. If you have any questions
about this request, please contact my office at (808) 587-0426. Thank you.

Attachment
( ) Wehavenoobjections. Exhibit 6
( We have no comments.
( ) Comments are attached.

Signed:
Date:

MEMORANDUM

TO:

Federal Agencies:
~ ,,c~ Other Agencies:

y ~ ,.tU rn.m~.. A cn~:~.

LOCATION:
APPLICANT:

cc: Central Files
District Files

A- /~t~( ~ *
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November 17, 2017 (/117 .—‘

County of Maul Department of Planning Comments RINT ,~ p AUl
DLNR Land Division, Request for Comment, LOD NcV~27)F PLAP ‘~iN~

7505 Makena Road URRENt DlV~ECElVEa
Submitted by James Buika, Planner Maui County Planning Dept.

17 tilVi? p3:09
On October 23, 2017 the Department of Planning received your Request for Comment, LOD No.

S-27, 947, for the driveway across state land to access 7505 Makena Road, Maui, Hawaii, dated October
18,2017.

On November 16, 2017, myself, James Buika, Shoreline Planner, Maui County, visited the subject
property, and examined the easement condition. I have taken many pictures of the situation if you need
them. There is a metal gate that runs at the roadside, on the state land, at the makai end of the
driveway that is not mentioned as part of the easement. There is a substantial privacy gate at the
property boundary, at the mauka end of the state easement. The driveway is long and wide and sloped
towards the road and ocean, which is very close to the road.

The environmental setting is very sensitive along the ocean front road in the area. The parcel is
actually within the area known as the Ahihi-Kinau Protected Area.

The Department agrees that the State can allow access across this easement to the private parcel
with the following recommended conditions:

1) That the applicant construct and add a small engineered dry well at the base of the driveway
slope where it intersects Makena Road with the purpose of intercepting rainwater runoff from
the driveway. As an alternative, add an engineered concrete drainage way or swale so that the
runoff drains mauka of Makena Road and not across Makena Road, as it does now. See Picture 1.

2) That DLNR consider requesting that the applicant remove the metal swinging gate, if not
needed, since there is a privacy gate at the mauka end of the driveway crossing the state land.
This mitigation action allows for the driveway to be used as an “emergency shoulder” for
automobiles or emergency vehicles, in certain Circumstances. See picture 2.

3) That the applicant clearly understand that there is a substantial state parcel fronting their
property that can be used for the public Interest and public trust in the future, to include public
parking for access to the Ahihi-Kinau protected area, along Makena Road, fronting the
applicant’s parcel. The applicant must understand that their parcel fronts a state parcel. See
picture 4.

The following pictures are provided to support the comments and conditions above:

Picture 1: Driveway area intersection at Makena Road where dry well or retention basis can be
constructed on driveway to capture or divert runoff that now goes into ocean.

Picture 2: Driveway with metal swinging metal gate, looking south the State Parcel.

Picture 3: Length of driveway with curb looking towards southeast.

Picture 4: State parcel fronting applicant’s driveway, which is located at palm tree area.

Maui County Comments, 11.17.17, DLNR Land Division, Request for Comment, LOD No. S-27
7505 Makeria Road
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Maui County Comments, 11.17.17, DLNR Land Division, Request for Comment, LOD No. S-27
7505 Makena Road
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Maui County Comments, 11.17.17, DLNR Land Division, Request for Comment, LOD No. 5-27
7505 Makena Road
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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

LAND DIVISION

INSPECTION REPORT FOR VACANT PRQPERTY

TAX MAP KEY: _~2 1 006 077_PSF 1flMfl-20j.~

Inspection date: __1 1/24/17 Inspection time: 11:00 am

1. Explain the physical condition including any improvements (ie grass overgrown, wiliwili
trees, abandon vehicles, clogged concrete lined ditch, broken chain link fence, etc.): ____________

On November 24, 2017 at 11:00 a.m., District Land Agent Daniel Omellas and I inspected tmk
22 1006077 which is located makai of tmk 221006085 at 7505 Makena Road. The improved
parcel (tmk 221006085) has a perpetual non-exclusive easement, a driveway, across tmk.
22 1006077 which provides the sole legal access to the parcel from Makena Road. There is a
metal gate at the bottom of the driveway which appears to not be in use due to shrubbery..
..cwergrowth. There are landscaping, lights, and large lava rock planters adjacent to the driveway
which exceed the boundaries of the easement and therefore encroach on the State land. There
are bougainvillea hedges and low lying shrubbery on either side of the driveway, as well as two.
large lava rock planters with palm trees at the base of the driveway. On the gravel portion of the
sub ject parcel there is a hibiscus hedge along a portion of the roadway. There is also a metal
gate at the south end of the hibiscus hedge_

2. Is maintenance is required? (ie cut grass, tree removal, install government signs, etc.) _____

.Recommend that the owner 1) remove the gate atthebottom of the driveway because the
easement is non-exclusive; 2) cut down the bougainvillea hedges adjacent to the driveway..
because they obstruct the sightlines from the road.and they seem out of character for the area; 3).
remove the lights because theyarenot.necessary; 4) remove the lava rock planters because they
are not needed and they make the driveway appear to be private property; 5) leave in place the
low-lying native shrubbery adjacent to the driveway; .6) remove the hibiscus hedge because it
makes the gravel area appear-to-be private property,.and place suitable rocks native to the area to.
block vehicular access; and 7) leave the metal gate between the road and gravel area in place
because it can be used by DLNR staff in case they need to use the gravel area for parking or a
staging area. Also recommend the property ownerbe asked to construct a dry well or retention
basin at.the baseofthedriveway to.capture or divert runoff that now goes into the ocean~
pursuant to County Planner James Buika’s comments dated November 17, 2017, appended to.
this report asExhibitA._.. ~.. ..._._ ~

3. Completed by: Seiko Machida

Date: 11/24/17 —

Reviewed b :
V&~-t4’

/ 7

E bit7
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6) hibiscus hedge along roadway, adjacent to gravel area
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7) metal gate at south end of hibiscus hedge, adjacent to gravel area
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C)
,,,,,,,~ DLNR Agencies:
VV’I. iLDiv. ofAquatic Resources

_Div. ofBoating & Ocean Recreation
_Engineering Division
~Div. ofForestry & Wildlife
_Div. of State Parks
_Commission on Water Resource Management
_Offlce of Conservation & Coastal Lands
_Land Division — Maui District
_Historic Preservation

LOCATION:
APPLICANT:

Transmitted for your review of any negative impacts to the Ahihi-Kinau Natural Area
Reserve and marine environment. We would appreciate your comments by March 1, 2018.

If no response is received by this date, we will assume your agency has no comments. If
you have arty questions about this request, please contact Lydia Morilcawa at 587-0410. Thank
you.

( ) We have no objections.
C Wehav~t~(4 Commli,afr.

Signed: -

~t~m’I€i~

SUZANNE D. CASE
CHAIRPEflSON

hOARD OP LAND AND NATURAL RESOURCES
COMMISSION ON WATER RESOURCE

MANAGEMENT

STATE OF HAWAII
DEPARTMENT OF LAND ANT) NATURAL RESOURCES

LAND DiVISION

POST OFFICB BOX 621
HONOLULU, HAWAII 96809

February 8, 2018

MEMORANDUM

DAVID V. (GE
GOVERNOROFI4AWM

and

FR~
S1ff~BJECT:

ssell Y. Tsuji, Land Administrator
DRAFT Board Submittal — Rescind Prior Board Action of March 23, 2013,
Item D-9; After-the-Fact Consent to Assigmnent of LOD No. S 27,947 to
Allow the Easement to Run with the Land; Grant of a Term, Non-Exclusive
Basement; Issuance of an Immediate Right-of-Entry and Assess $500.00 in
Administrative Fees
Onau, Makawao, Makena, Island ofMaui; TMK: (1) 2-1-006:077 (por.)
7505 Makena Road LLC

Attachments
cc: Central Files

Print Name:
Date:

Ex ibi



SUZANNE D. CASE
DAVID V. ICE CHAJRFECRON
GOVERNOR OF hOARD OVLANDA≥IDN,OJRALRSSOURCES

IBAWAN COSh1ISSIOI4ON WATER RESOURCE MARNOEMI!NT

ROBERT K. MASUDA
FIRSTORPUTY

JEFFREY T. PEARSON, P.E,
DEPUTY DIRECTOR-WATER

AQUATIC RF~ROURCES
IIOAIThQ AND OCEAN RECREA1TON

BUREAU OFCONVEYANCF.S
CO~BAssIowoN WATER RESOURCE Nf,QEBEINT

CONSERVATION *110 COASTAL LANDS
CONSERVATIONATID RESOURCES ENEORCIETINIT

STATE OF HAWAII FORESTRY AND WILDLIFE

DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND

DIVISION OF FORESTRY AND WILDLIFE STATE PARES

1151 PIJNCHBOWL STREET, ROOM 325
HONOLULU, HAWAII 96809

FEB 22 2018

MEMORANDUM

TO: Russell Y. Tsuji, Administrator
Land Division

FROM: David G. Smith, Administrator 96’
SUBJECT: Board Submittal, re: 7505 Makena Road LLC, requesting to:

Rescind Prior Board Action of March 281 2003, Item D-9, Consent to
Assign Perpetual, Non-exclusive Access and Utility Easement [L. O.D. No.
S-2794 7], from Ronald R. & Miriam M. Jacintho, as Assignor, to First City
Corp., Assignee; Tax Map Key No: (2) 2-1 -006: Por. 077

After-the-Fact Consent to Assignment of Grant of Non-Exclusive
Easement under Land Office Deed No. S-27,947, from Ronald R. Jacintho
and Miriam M. Jacintho, Assignor, to 7505 Makena Road, LLC (“7505
Makena”), Assignee; Amend Land Office Deed No. S-27,947 to allow the
Easement to Run with the Land and Inure to the Benefit of the Private
Property Designated as Tax Map Key: (2) 2-1-006:085;

Grant of a Term, Non-Exclusive Easement to 7505 Makena for Concrete
and Rock Planter Purposes; Issuance of Immediate Right-of-Entry Permit
to 7505 Makena for Concrete and Rock Planter Purposes; Assess
$700.00 in Administrative Costs Against 7505 Makena for Staff Time in
Resolving Encroachment; Onau, Makawac, Makena, Maui; Tax Map Key
No: (2) 2-1-006: 077 (por.)

Thank you for the opportunity to provide comments on the subject draft board submittal.
The following comments concern potential impacts of the requested action on access to
the ‘Ahihi-Kina’u Natural Area Reserve and other lands east of the subject property.

The state land parcel for which this board submittal requests approval to grant an
easement upon, identified as TMK No: (2) 2-1-006: 077, lies directly adjacent to portions
of Makena Road that provide public access to the ~AhihiKTna’u Natural Area Reserve



Russel Tsuji
Comments re 7505 Makena Road

(AKNAR) and points beyond, including La Perouse Bay and private properties. At this
and other locations, Makena Road passes very near to the shoreline, where sea level
rise, erosion, and changing shoreline conditions threaten the road and the ability of the
public to pass to AKNAR and point points beyond.

Ocean waters currently occasionally wash up onto the road, leaving sands and stones,
and sea conditions or weather events damaging or destroying the road, or otherwise
precluding passage, would appear to be inevitable. When this occurs, passage across
the state parcel will be the only practical legal route for continued access to AKNAR and
points beyond, both immediately and in the long term, should a relocation of the road
become necessary. Therefore, any uses of the state land identified as TMK No: (2) 2-1-
006: 077 should not obstruct or preclude the ability of the state to provide for these
future uses.

Our assessment of this perpetual non-exclusive easement indicates that certain
proposed uses would obstruct the ability of the state to provide for public access across
the state parcel, should the need arise. In particular, installation of landscaping, lights,
and large lava rock planters adjacent to the easement’s boundaries, as well as the
placement or planting of trees or vegetation on the state parcel, create obstructions.
We suggest that the perpetual non-exclusive easement for access and utility easement
should solely provide for a driveway to the boundary of the 7505 Makena LLC property,
and that no obstructions of any kind should be permitted across the easement and upon
the state parcel identified as TMK No: (2) 2-1-006: 077.

In addition, AKNAR contains protected marine and shoreline resources that lie direetly
makal of the 7505 Makena LLC property that the proposed easement is requested to
serve. A concrete driveway placed upon the easement, providing a direct connection to
the road, may create a direct conduit for runoff from the property to empty into the
marine reserve. In order to minimize this risk, the driveway should be porous or placed
flat to the substrate surface, with a dry well or similar to capture water runoff at the base
of the driveway, or employ other measures to avoid the risk of impacts to the reserve.

Should you need more information, please contact Fern Duvall NEPM-Maui Nui
Program Manager @ (808) 873-3502 or email at fern.~.duvaIft~hawaii.qov.
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DAVID Y.IGE

GOVERNOR OF HAWAII

~ and4,

~—~-

FEB 142018
DiVisfon~ofAqua(jc Resources

Dk~L~

STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

LAND DIVISION

POST OFFICE BOX 621
HONOLULU, HAWAII 96809

SUZANNE D. CASE
CHAIRPERSON

BOARD OF LAND AND NATURAL RESOURCES
COMMISSION ON WATER RESOURCE

MANAGEMENT

February 8,2018

MEMORANDUM

DLNR Agencies:
~LDiv. ofAquatic Resources
_Div. ofBoating & Ocean Recreation
_Engineering Division
XDiv. of Forestry & Wildlife
_Div. of State Parks
_Commission on Water Resource Management

Office of Conservation & Coastal Lands
_Land Division — Maui District
_Historic Preservation

FROM:
SUBJECT:

LOCATION:
APPLICANT:

~i’ assell Y. Tsuji, Land Administrator
DRAFT Board Submittal — Rescind Prior Board Action of March 23, 2013,
Item D-9; After-the-Fact Consent to Assignment of LOD No. S 27,947 to
Allow the Easement to Run with the Land; Grant of a Tenn, Non-Exclusive
Easement; Issuance of an Jnmiediate Right-of-Entry and Assess $500.00 in
Administrative Fees
Onau, Makawao, Makena, Island of Maui; TMK: (1) 2-1-006:077 (por.)
7505 Makena Road LLC

Transmitted for your review of any negative impacts to the AhThi-Kinau Natural Area
Reserve and marine environment. We would appreciate your comments by March 1, 2018.

If no response is received by this date, we will assume your agency has no comments. If
you have any questions about this request, please contact Lydia Morikawa at 587-0410. Tharilc
you.

Attachments
cc: Central Files

( ) We have no objections.
( ) We have no comments.

Comments are attached.

Signed: 41-~
Bruce S. Anderson, PhD, DAR Administrator

Pnnt Name: _____________________
Date: __________________

TO:

xhibi
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SUBJECT: Board Submittal for a Non-Exclusive Easement through State Lands in Makena,

Request Submitted by: Russell Y. Tsuji, Land Administrator

Location of Project: Makena Maui - TMK#(1)2-l-006:077 —

Brief Description of Proiect:

Draft board submittal seeking to rescind prior board actions taken in March 28, 2003 and to grant
an after-the-fact consent to assignment of grant of a non-exclusive easement across state land just
mauka (northeast) of the road and very near the ocean in the area of Makena, Maui. The property
in question appears to be either within or very near the northwestern end of the Ahihi KInau
Natural Area Reserve (NAR). The casement also appears to include an existing concrete
driveway and rock planter landscaped area which have not been previously approved and could
have runoff concerns to the nearshore marine waters and that could have other concerns with the
overall use of the state lands by the public who visit the area.

Comments:
D No Comments l~1 Comments Attached

Thank you for providing DAR the opportunity to review and comment on the proposed project.
Should there be any changes to the project plan, OAR requests the opportunity to review and
comment on those changes.

Date:
Bruce S. Anderson, PhD
DAR Administrator
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MEMORANDUM

STATE OF hAWAIi
DEPART~1ENT OF L.AND AND N,vruRAL RESOURCES

DWISION OF AQUATIC RESOURCES
I 151 PUNCUBOWL STREET. ROOM 33(1

HONOLULU. HAWAII 961(13

Date: 2/22/2018
DAR #5688

Bruce S. Anderson, PhD
DAR Administrator

Russell Sparks , Aquatic Biologist

TO:

FROM:
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Maui

Comments Approved:



DAR?≠ 5688

Comments

Given the location of this properly within and/or very near the Ahihi Kinau NAR, it is critical
that we hold the landowners responsible for any impacts that may occur to the ncarshorc waters
as a result of their actions on this easement. We therefore, agree with the concerns expressed by
the County of Maui regarding the concrete driveway and the drainage of runoff created by this
driveway. Currently, it is likely that any runoff coming down the driveway will lead directly
onto the roadway and then into the marine coastal waters. The county has suggested a drainage
sump or dry well be constructed to prevent this runoff. We agree this is an appropriate
requirement, but if it is not feasible to excavate a dry ~vell, it may be possible to change the slope
on the driveway to force all runoff into the rock planter area. in this way, these state lands could
serve both as a nice landscaped buffer between the private property and the roadway, but also as
a rain-garden bio-swalc area that could retain runoff and prevent it from flowing directly into the
ocean. The runoff could then slowly percolate into the ground rather than runoff into the ocean.
Other than our concerns over the runoff from the concrete driveway, we have no other concerns
with the plans to grant this non-exclusive casement.
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